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I

BE IT ENACTED by the Parliament of the Republic of Namibia, as fol-
lows:-
Definitions

L. Inthis Act, unless the context indicales otherwise -

“Board” wmgans the Minerals Development Fund Control Board established by
section 4
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"Fund” means the Minerals Development Fund of Maumibia established by section
2

"mineral” means a mineral as defined in section (1) of the Minerals Act and
mcludeas -

{a) a high value mineral, as so delined;
(b)) aprecious stone; and

(c)  sonl, sand, clay, gravel or stone refened 10 10 paragraph () of the definition
of "mineral” in subscction (1) of section 1 of the Minerals Act, whether or
not the provisions of the Minerals Act apply to such soil, sand, clay. gravel or
stone by virtue of a notice issved under subsecrion (2) of the said section 1;

"mining sector” means any holder of a mineral licence or mining ¢laim, as defined
in section | of the Minerals Act, actually involved in reconnaissance or prospect-
ing, mining or processing of a mineral;

"Minister" means the Minister of Mines and Energy;
"Mimistry” means the Ministry of Mines and Enengy;
"Permancot Secretary” means the Permanent Secretary: Mines and Encpy;

"SysminAgreement” means the Financing Agreement entitled "Support programme
to the mining sector of Namibia™ entered into between the European Economic
Commumty and the Government of Namibia and concluded on 17 March 1993 in
terms of which -

(a) the Buropean Economic Commuity has granted to the Republic of Namibia
an amount of 40 000 000 ECU to be partly lent, in terms of loan agreements
prepared in the Ministry, 1o the mining sector in accordance with a portfolio
of projects specified in that Agreement:

(b) repayments on money so lent, including mterest thereon, shall in terms of
such loan agreements be paid into a revolving fund maintained by the Gov-
ermment of Namihia;

"the Minerals Act” means the Mincrals (Prospecting and Mining) Act, 1992 (Act
33 ol 1992).

Establishment of Minerals Development Fund of Namibia

2. (1) There is hereby established a juristic person to be known as the
Minerals Development Fund of Namibia,

{2) The Fund shall consist of -
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(o) any moneys, ncluding terest, received by means of, or in respeet of,
the vepavment of money lent in terms of the Sysmin Agreement to the
mining sector,

(b) moneys, including interest, received by means of, or in respeet of, the
repayiment of any loan granted from the Fund in terms of section 5(a);

(¢ interest derived from the investment of moneys standing to the credit of
the I'und;

(d) maneys appropnated by Parliament for purposes of the Fund and paid
for the benefit of the Fund at such times and in such manner as the

Minister may determine;

(&) moneys accruing 1o (he Fund from any other source, including moneys
donated {or the benefit of the Fund.

Objects of Fund

3 (1} The objecis of the Tund shall, through financing by way of lpans,
grants and other assistance, be -

() 1o safeguard the praduction and carming power of the miming sector,

{b) o broaden, through diversification and horizontal and vertical integra-
tion, the production base of the mining scetor imo the nauonal ceonomy:

{c)  to supporl the mining sector by -

i)  improving the national gealnzicul. geophysical and mineral dat
base; and

(i) expanding the national baining Caeilities ad programmes.
Management of Fund

4. The Vund shadl be managzed by a board o be known as the Minerals
Development Fund Control Board, which shall exercise the powers and perform
the: dubies and Tunchions conlerred or imposed upon the Board by this Act

General powers of Board

5. Lor the purposes ol achieving the objects of the Fund, the Bourd shall
hive power -

(a) to grant, on application made (o i in terms of scetion 15 and on such
conditions as iy be determined by the Doard, loans (o the mining
sectorupon security of the mortgage over immovable property, notarial
bend over moveable property. guarantee by any banking or money-lend
Ing nstitubion or any ofher securnty as may be determined by the Board;
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(b)Y 1o make, on apphication made oo n terms of section 15 and on such

{c)

(d)

(e)

(f)

(i}

()

(k)

(1

(im)

(n)

conditions as may be determingd by the Board, grants to the mining
soctor;

to guarantee, underwrite, or bring about the granting of any loans made
upon security contemplated i paragraph (a) by any other person to the
mining sector in relation to any project or programme approved by the
Board:

o provide, on terms and conditions not inconsistent with the objects of
the Fund and a5 may be determimed by the Board, technical or other
assistance or expert or specialized advice, information, suidance or train-
ing in the identification, preparations, appraisal, evaluation. financing,
implementation or financial or technical auditing of developmental ac-
tivities to the mining sector or cause such assistance or advice, informa-
tion, guidance or training to be so provided;

to co-operate and co-ordinate its activities with the activities of any
other person or body having objects similar to the objects of the Fund;

to borrow money on such terms and condirions as may be approved by
the Board;

(o accept grants and donations and to receive any moncys offered o
due toit;

to purchase. hire or otherwise acquire or sell. let or otherwise dispose of
movable and, with the pror approval i wreiting of the Minister, im-
miavable property;

to mvest n is discrelion any money standing lo the credit of the Fund
not immediately required for use, himiting investment 1o short or me
divm term placement in recognised Namibian banking institutions;

to establish reserve funds for such purposes as the Board may deem it
and to deposit in any such rescrve fund such amounts of moncy as the
Bourd may determine;

Loy enter into agrecments with any person upon such conditions as the
Board and such person may agree;

Lo pay all expenses in connection with its establishment and administra-
ton;

oy mvestigale or deal with or cause 1o be investigated on 1o be dealt with
any matter relating (o the objecty of the Fund or the powers, dutics and
(unctions of the Board; and

to exercise any other power conlerred upon the Fund or the Board un
der any other pravision of this Act or any other law, and may, generally,
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do anythimg that is necessary for or condoeive o the attainment ol the
objects of the Fond and the exercise or perforimance of the powers, du-
ties and functions of the Board, whether or not it relates 10 any matter
cxpressly mentionad in this section. :

Constitution of Board and perviods of oftice and conditions of serviee of mem-

hers

.

(J}  The Board shall consist of seven members appointed by the Min-

1sier of whom -

{u)

(b

(<)

()

el

(1)

{(3)

twir shall be staff members in the Ministry of whom at least one shall be
an officer in the Directorate: Geological Survey of Namibia;

one shall be astaff member in the Minisry of Finance noninated by the
Minister of Finunce

one shall be u person nominated in writing by the Chamber of Mines of
Mamibm,

ane shall be i person who in the opinion of the Minister represents the
interests of persons involved in small scale mining operations and who
is 1ot a member of the Chamber of Mines of Namibia or of any of irs
comnitiees:

one shall be a person appointed on account of his or her managerial
skills and special knowledge of, and experience in, the mining industry
in Namibia; and

one shall be a person nominated in writing by trade unions.

(@) The Minisier may. at the request of the Board. appoint for every

member of the Board, on such conditions and (o such period as may be

delermined by him or her, an alternate membaer in the same manner as

such member Lo act as an alternale Tor such member during the absence
ol sueh member or his or her inability to acl, whether as member of the

Board or a commiitice of the Board.

The provisions of subsection (6} of this section and sections 7, 4, 10
and 11 shall apply maratis mwandis invelation 1o an alfernate member

appointed under paragraph (a),

No member of the National Asscmbly, the National Council, or a Re-

mional Council shall be qualified for appointment as, or to be, @ member or alter-
nate member of the Board.

(4)

(u)  Inorder to appoint a person referred (o in paragraph (©) of sub-
section (1) oran alternate Tor o member so appointed, the Minister shall
in writing request the Chamber of Mincs to submit to hin ar her within
30 days afier the date of the request the name of o person who in s
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opinion represents its interests and 15 a it and proper person W be ap-
pointed as a member of the Board.

(b) If the Chamber of Mines fails to submit a name within the period re-
ferred to in paragraph (a), the Minister may appoint a person consid-
ered by him or her as suitable, as a member or alternate member of the
Board in the place of the person referced to in thal paragraph,

(5) A member of the Board shall be appointed and hold office for a period
of three years, but shall at the expiration of his or her period of office as a member
of the Board be eligible for re-appointment as such a member.

(6) A member of the Board who is not in the full-time employment of the
Public Service shall be paid such remuneration and allowances as the Minister
may determine with the concurrence of the Minister of Finance.

(7) (a) The Board may co-opt, on such conditions, including conditions
relating to remuneration, and for such period as may be determined by
the Board from time to time, not more than five persons to assist it in

the performance of its functions,

{b) A person co-opted under subsection (1) may take part in the proceed-
ings at any meeting of the Board, but shall not -

(i)  be entitled to vote at such meeting;

(i1) nol be laken into account for purposes of a gorum in terms of
section 16(2);

(iii) otherwise participate in the decision-making of the Board or any
of its commiltees.

() The provisions of subsection {3) of this section and sections 7, 9. 10

and 11 shall apply mwatis mutandis in relation to a person co-opted
under paragraph (a).

Vacation of offices by members of Board
7. (1) A member of the Board shall vacate his or her oflice -
(a) if his or her estale is sequestrated;

(b) 1f he or she is under law detained as a mentally i1l person;

(¢) it he or she is convicled of any offence and sentenced 1o imprisonment
without the option of a fine;

{d) if he or she absents himself or herself from three consccutive meelings
of the Board without its leave;
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te) i he orshe, by writing voder his or her hund addressed and delivered o
the Minister, resians ag member of the Board,

(t) if he or she becomes disqualified 1o he a member of the Board; or

{=) if he or she is removed from ofTice in terms of subsection (2).

{2y “The Minister may remove any member of the Board from his or her
office on the ground of incapacity or misconduct or, if such member has contrary
to the provisions of section 10, divalged any matter which has been entrusted to
him or her under secreey or has taken part in the discussion of, ar has voted in
connection with, any matter referred to in that section.

{3)  Any casnal vacancy in the Board capsed by the death of any member of
the Board, or the removal from. or vacation of. oftice of any such member shall.
with due regard 0 the provisions of section 6(1). be filled for the unexpired por
tion af the penad of oflice of the member who has died orhas been remaoved Trom,
or as vacated, his or her office. as the cuase may be.

Chairperson and vice-chairperson of Doard

8. (1) The Mimster shall designate o member of the Board who has been
appainted in terms of paragraph (a) of seetion 6(1) as chairperson of the Board.

(2)  The members of the Board shall eleet from among their number one
member as the vice-chairperson of the Board.

{3)  When the chairperson of the Board is absent or unable to perform his or
her funclions as chairparson of the Board, the vice-chairperson shall wct as chair
person, and the vice-chairperson shall while so acting have all the powers and
perfonm all the duties and functions of the chairperson.

Oath by members of Board

9. {1} Every member of the Board shall, betore assuming his or her du-
tics, make and subseribe before i coramssioner of caths an oath m the following
form:

"I, ADL a memberfaltemale memberfeo-opted member of the Minerals De-
velopment Fund Control Board do hereby swear that I will perform the du-
tiegs of my office conseientiously and o the best of miy abality and that T will
not communicate or divulge divectly or mdirectly any matters wlich arc en

trusted to me under secrecy. 50 help me God.”

(2 A member of the Board meay, in Tien of an oath, make and subseribe o
solemn affirnadion in the comesponding form.

P'reservation of secrecy

10, (i) Amember of the Board or any sl member employed in the



Mo. 1386 Government Gazette 15 August 1996 o

Act No. 19, 19940 MINERALS DEVELOPMENT FUND
OF NAMIBIA ACT, 1996

Ministry, whether or not engaged in carrying oul the provisions of this Act, and
any other person engaged in carvying ontany provision of this Act shall preserve
and add in presecving secreey in relation (o all matters that may come (o as or her
knowledge in the exercise of the powers or the performanec of the duties and
funcrions conferred or imposed upon the Board or any such stalf member or per-
som i terms of any provision of this Act, and shall nol communicate any such
matter to any other person or permit any other person to have access to any docn-
ments in his or her possession or custody, excepl in so far as any such communica-
tion -

fa) s required by, or may be made in terms of, this Act or any other law, or
1s required by an order of 4 competent court:

() s elffeeted with the prier pzrmission in writing of -
(i) the Board; or

f1i)  the Minister who may grant such permission in respect of any
matter which in his or her opinion is of a general nuture and may
be disclosed in the public interest.

(2) A member of the Board shall not make any statement, whether by way
of an interview or answers to questions put to him or her, (o the media in relation
1o any matter falling within the powers. duties and functions of the Bourd, unless
he or she 15 olherwise autherized thereto by the Board,

(3 Any person who coniravencs or fails to comply with ihe provisions of
subsection { 1) or (23 shall be guilty of an offence and on conviction liable to a fine
not exceeding N$4 000 or Lo imprisonment for a period not exceeding 12 months
or to both such fine and such imprisonment,

Duty of members of Board to declane interest in contracts of Fund

1. (1) Any member of the Board who is in any wav. whether directly or
indirectly. materially or otherwise connected i a contract which has been oris 1o
he entered inte by the Fund, or who becomes matenally or otherwise connected n
any such contract after it has been entered mio, shall deciave his or ier interest and
full particulears thercol before or at the meeting of the Board at which the enter
ing into of the contract is considered or at the first meeting of the Board held
thereafter at which it is possible for him or her to 10 do so. and if such contract is
discussed by the Board during a meeting thereof. such member shall withdraw
from that meeling during the discussion und he or she shall net participate in any
voling in connection therewith,

{2y A declaration whereby o member ol (he Board declares an interest as
contemplated in subsection (1) shall be recorded in the minules of the meeting of
the Board at which sech declaration 1s made.



10 Government Gazetie 15 August 1996 No. 1386

Act No. 19, 1996 MINERALS DEVELOPMENT FUND
OF NAMIBIA ACT, 19%6

Performance of administrative work of Board and administration of Fund

12. (1) Theadministralive work incidental to the performance of the func-
tions of the Board shall be performed by stafl members in the Ministry designated
for such purpose by the Permanent Sccretary.

{2) The Board may appoint any person or firm, on such terms and condi-
tions as may be mutually agreed upon between the Board and such person or firm,
to administer the Fund on behalf of the Board in accordance with the provisions of
this Act and the decisions of the Board, and to in particular be responsible for the
collection, for the eredit of the Fund, of all moneys due or accruing to the Fund
and for payments out of the Fund.

(3) The Board may delegate in writing any of its powers, duties or func-
tions to a staff member referred to in subsection (1) or person or firm referred 1o in
subsection (2), but shall not be divested of any power, duty or function so del-
egated and may at any time revoke or alter any decision taken by virtue of any
delegation under this subsection.

{4) The expenses relating to the performance of the administrative work of
the Board as contemplated in this section shall be paid from the Fund.

Committees

13. (1) The Board may in its discretion establish one or more commit-
tees which shall consist of two or more members of the Board nominated for such
purpose and may delegate to such committee such powers, duties or functions and
give such directives in connection therewith as the Board may deem expedient.

{2) Whenever a member of a committee nominated in terms of subsection
(1) is unable to act as such on account of his or her absence or incapacity, the
chairperson of the Board may designate another member of the Board who is not
amember of the committee in question to act as a member of that committee in the
place of such member during the absence or incapacity of such memben

{3) The Board may designate one of the members of a commiltee as the
chairperson of the committee.

(4) If consensus cannet be reached on any matter by any commitiee the
matler shall be referred o the Board.

(5) The chairperson of the Board may attend any meeting of a committee
and shall be entitled to take part in the proceedings.

Establishment of co-ordinating unit

14. (1) The Permanent Secretary shall. at the request of the Board, estab-
lish as soon as practicable a co-ordinating unit consisting of at least two staff
members in the Ministry, of whom at least one shall be a senior mining engineer
and another shall be a stall member holding a degree in mining or geology.
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(2) The functions of the co-ordinating unit referred to in subsection (1)
shall be -

{a) to enguirc into and evalme the wehnical and financial merits of any
application for a loan or grant made to the Board for consideration and

1o make recommendations o the Board;

(b}t assist the Board in exereising control over the implementation and
utilization of any loan or zrant made under this Act;

(c) toperformany other function assigned 1o it by the Minisicr or the Board.
Applications tor, and implementation and administration of, loans or granis

15. (1) Anapplication for a loan or grant referred to in section 5(a) or {b)
shall be made 1o the Board in such form as may be determined by the Board.

{2) An application referred to in subsection (1) -
(a) shall contain -

(i)  inthe case of a natural person the full names. nationality, date of
birth, postal and residential address of such person:

(i} in the case of a company, the nume of such company, particolars
of ity incorporation and registration as a company, the regmsiered
address and principal place of business of soch company in
Namibia and the names and nationality of the directors of the com-
pany; and

(b} shall contan particalars of -
(1) the mining operations carried on by such person;
(it any mineral or a group of minerals mined by such person;
(id  any licences tssued in terms of the Minerals Act or any law re-
pealed by thay Act held by such person alone or jointly with any

other person; and

{iv) any prospecting operations and mining operations carried on by
such person alone or jomtly with any other person within Namibia;

{¢)  shall comain detailed particulars of the purposes or project or progrinmc
for which the loan or grant is required;

fdy  shall contain such other information as may be specified by the Board
which the Board ints discretion deem necessary for purposes ol con-
sidering snch application.
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{3)  Anapplication referred o in sobsection (1) shall be submitied throongh
the Permanent Sceretary for the atlention of the co-ordinating unit,

(4} In order w enable the Board to consider any applicition referred to i
subsection { 1) the Board may cause such investigations to be made or undertaken
by the co-ordinating umt or otherwise as the Board may in its discretion deem
Hecessary.

(5) The Board shall not grant any application referred (o in subsection (1),
unless it is satistied -

() that 11 market conditions prevailing at the time of sich application al-
ternative fingncing is not elsewhere available on terms and conditions
which are in the opinion of the Board reasonable:

(b that the loan or grant (o which the application relates will contribute 1o -

(1} the aceeleration of mineral ex ploration progrannmes which may rea-
somably be predicted wo evolve into cconomically viahle new or ex-
tended mining operations;

(i) the development of new mines or expansion of production capacity
al existing mines and the reeommissioning ol dormant mines;

(i) the development or expansion of mineral processing fucilities:

{ivy the maintenance of production outputs through the provision of bridg-
ing limance to mines or mineral processing facilities where outpats
we adversely affected for reasons beyond the control of such ven-
tures and the Board may deem it to be of a temporary nature:

{(v)  the development of supporting infrastructure to advance the cco-
nomi¢ liability of any mining or mineral processing veniure:

{(vi) the recruiting and promotion of private investinent in the mining,
sCCLor,

(vil) 1he encouragement of 2reater linkage of mines and mineral process-
iy Tacilities wilh other productive sectors of the economy;

(viii) the development of the national geolozical, peophysical and mineral
data base through acquisition of new geological, scophysical and
mineritl occurrence dulig

{ix) the development of training facilitics and programmes to provide
suitably skilled Namibian citizens for aainful employment in the
INING “ocion

(x)  constant research and development undertaken by institutions se-
lected for that purpose 1o defme the mast moadern state of at and 1o
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undertake the secessary research and development to promate inno-
valion, diversification and expansion of mining and related indus-
frics:

(x1)  such related development and other activities not inconsisient with
the ubjects of the Fund as the Board may from time to time deem fir.

(6)  In detenmining the terms and conditions on which i Joan is granted under
section 5{a), the Board shalt ensure that <uch loan bear a concessional rine of interest
on tcrms reflecting the profitability and risk of each project.

{7y The Board shall exercise control over the implementation and utilization
of uny loan or gramt made ander this Act by -

(w) requiving such returns from the person to whom a loan or grant was made
as may be determined by the Board;

(b) carrying out such inspections as the Board may deem fit,
or in such other manner as may be determined by the Board.
Meetings and decisions of Board

16. (1) The Boasd shall mect ol kst foure tomes in every year al such times
and places as the chairperson of the Hoard may determine.

{2y  Four members of the Board shall form aquorum for a meeting of the Board.

{3) The chairperson of the Board or, in his or her absence, the vice-chairper-
son, shall preside at the meetings thereol, and iF both the charpersom and the vice-
chairperson are absent from, or for any other reason onable to prestde at any meeting,
the members present shall elect one from among their number to siet as chaimperson at
that mecting.

(4} The decision of the magority of the members of the Board present al g
mceting thereof shall constitue a decision of the Board, and, in the event of an cgquoal-
ity of voles relating to any matier, the member presiding at the meeting shall have a
casling vote,

(3)  The charperson may allow any person who in as or hee opinion has an
mterest in the functions of the Bowrd 1o anend the proceedings of the Board, or to
nominate 4 person tor such purpose, and 1o take part in such discussions of the Board
as in the opinion of the chairperson relate (o the interests of (he person in question or
to the interests represented by such a person, but such person or his or her nominee
My not vote in respect of any decision.

6y Modecision oract of the Board or act done under the authority of the Board
shall be invalid by reason only of the faet that the Board did not consist of the [ull
numiber of members referred woin section 6, or hy reason only of the fact that a dis-
qualificd person was prescnt or acted as a member of the Bourd at the rime when such
decision was taken or act was done.
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{7y The Board shall cause a record to be kept of the proceedings at the meet-
ings of the Board, and the Minister may at any time require that such record be sub-
mitled L@ him or her for inspection.

Rules by Board

17. The Board may make rules, not inconsistent with the provisions of this
Act, inrelaton o -

{a) the good management of the affairs of the Board and the effective execu-
tion of its funclions;

{b) the holding of meetings of the Board and committees of the Board:

() the munmer inwhich apphcations for Toans should be made and dealt with
by or om behalf of the Board,

(dy n general, any matter which the Board may deem necessary or expedicnt
to preseribe or (o regulate in order to achieve the mms of this Act, the
generalily of this provision not being limited by the preceding paragraphs,

and may make such rales in such manngr as it may deem il
Banking account

I8. (1} The Board shall open and maintain a banking account in the name of

the Fuend with any banking institution or building sociely registercd under the laws

moverning banking institulions and building societies in Namibia -

{a) o which shall be deposited all moneys received for the benehit of the
Fund; and

(b} from which shall be made all payments required 1o be made in terms of this
Act,

(2)  No payments shall be made from any aceount referred to in subsection (1),
except on anthority of the Board or a person or persons designated for seeh porpose
by the Board,

Financial year, bookkeeping and auditing of books and accounts

19. (1) The financial year of the Fund shall end on 31 March in each year.

{2) The Board shall -

(i)  keep such account books as are necessary to represent {airly the state of

affairs and business of the Fund and to explain the mansactions and linan-
cial position of the business of the Fund;
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(b) as soon as possible, but not later than six months alter the end of any tinan-
cial year, cause in respect of the financial yvear in question financial stute-
ments (o be compiled in such form as the Boand may determine after con-
sultation with the Auditor-General.,

{3) The books, accounts and balance sheets of the Fund shall be audired by the
Aulitor-General.

Annual report

20. (1) The Board shall as soan as possible after the end of i financial year,
but not later than nine months alter the end of such financial year compile u repon
regarding its activities during that financial year

{2y The financial statements referred to in section 192)(b) and the report re-
ferred to in subsecnon (1) of this section shall be laid upon the Table of the National
Assembly by the Mmister within 14 days after it became available, if the National
Assembly is then in session, or, if the Nanional Assembly is not then in session, within
14 days afier the commencement of its next ensuing scssion.

Indemnity

21. A member of the Board or any staff member or person refened to in see-
tion 12 or 14 shall not be liable in respect of anything done fana fide under this Act

Submission of matters by Board (o Minister for decision
22. (1)  The Nanister may require the Board 1o submit 10 him or her fur
deeision any matter relating to the powers of the Beard, and the Board muy of 113 own

volition submit any matter to the Minister for decision.

(20 TInregard w any matler submitted 1o the Minisier inwenns of subsection 1),
the Mimster

() shall give his or her decision after consultation with the Boad: and

() may, eilther in general or in particalan, determine such conditions as he or
she may think (11,

and every such decision given or condition determined shall for all purposes be deemed
ta b o decisien given or condition determined by the Board, and no such decision or
condition may be withduwn oramended by the Board except with the approval of the
Minister.

Exemptions

23, () Motas or charge onincome imposcd under any law shall be payable
by the Fund.
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{2)  Motransferduty, stomp duty, office fee orother moneys shall be payable in
respect ol the transler of property 10 e Fund by vioe of the powers referred woin
sechon 3h).

Liguidation of Fund

24, The Fund shiall not be wound up except by or under the authority of anAct
of Parliament.

Short title

. 25, This Act shall be called the Mincials Development Fund of Namibia A,
1596,




